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AERIAL JURISDICTION. 1 

GEORGE GRAFTON WILSON. 

Harvard University. 

As a legal concept jurisdiction may be considered the right 
to exercise state authority. Story says that it may be "laid 
down as a general proposition that all persons and property 
within the territorial jurisdiction of a sovereign are amenable 
to the jurisdiction of himself or his courts; find that the excep- 
tions to this rule are such only as by common usage and public 
policy have been allowed, in order to preserve the peace and 
harmony of nations, and to regulate their intercourse in a 
manner best suited to their dignity and rights." (Santissima 
Trinidad 7 Wheat. 354) It is fully recognized that all land 
and the marginal sea, to a distance of a marine league at least, 
is subject to territorial jurisdiction and that the open sea is 
not within the jurisdiction of any state though vessels sailing 
upon such seas are within the jurisdiction of the state whose 
flag they rightfully fly. As Story says exceptions to this rule 
of exclusive jurisdiction are such "as by common usage and 
public policy have been allowed, in order to preserve the peace 
and harmony of nations, and to regulate their intercourse, in 
a manner best suited to their dignity and rights." 

'A paper read before the American Political Science Association at St. Louis, 
December, 1910. 
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The rights of the owner of land in the atmosphere above 
the land are stated in the codes of various states and in decisions 
of courts. Some of these rights were recognized in ancient 
times when the principle of state authority was not so fully- 
developed. Individuals building out into the sea or up into 
the air were secured in exclusive enjoyment of the space actually 
occupied (D. 1. 8. 6.). At the present time the old maxim 
cujus est solum ejus est usque ad coelum is subordinated to the 
paramount public interests as is shown in many domestic 
cases involving trespass, damages, nuisance, public well being, 
etc. 

The Japanese Civil Code provides, "207. The ownership 
of land, subject to restrictions imposed by law or regulations, 
extends above and below the surface." (Lowholm Transla- 
tion). Other codes have provisions to somewhat similar effect. 
(Code Civil Suisse, Art. 667; Dutch, Art. 626; Spanish, Art. 
350; Austrian, sec. 297; Hungarian, Sec. 569; Italian, Art. 
440; Portuguese, Art. 2288; German, Arts. 905, 906.) 

While the rights of private persons in the air have received 
considerable definition, aerial jurisdiction and the right of state 
as against state have only recently become of such important 
practical significance, as to attract international attention. 

The opening words of M. Millerand, the French Minister 
of Public Works on May 18, 1910, at the International Confer- 
ence upon Aerial Navigation, show the rapidity of change 
in subjects which engage international conferences. He said, 
"Messieurs, Huit mois ne se sont pas 6coules depuis que 
j'avais l'honneur, ici meme, de cloturer les travaux de la pre- 
miere Conference internationale sur la circulation des auto- 
mobiles, et je prends aujourd'hui la parole pour souhaiter la 
bienvenue, au nom du Gouvernement de la Republique, aux 
members 6minents de la premiere Conference internationale 
de navigation aerienne" (37 Clunet. J. D. I. P. 987). The 
French Government presented to this conference a series of 
propositions as bases for discussion. These prescribed the 
method of determining the nationality and identity of the 
airship, for licensing aerial pilots, for general prohibition of 
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the carriage of arms, explosives, photographic and radio- 
telegraphic apparatus, for general liability to local authorities, 
that military and police airships could cross the frontier only 
after permission and that other public airships should be assim- 
ilated to private airships though no airship should enjoy exter- 
ritoriality. The problems before this conference were not 
settled and adjournment was taken to November 1910, but 
at this time some powers were unwilling to participate and 
adjournment sine die took place. 

The propositions which had been presented to the Institute 
of International Law in April 1910 were also placed before this 
Conference. That of M. Fauchille said "Art. 7. La circu- 
lation aerienne est libre. Neanmoins les fitats sousjacents 
gardent les droits necessaires a leur conservation, c'est-a-dire 
a leur propre security et a celle des personnes et des biens de 
leurs habitants." He also proposed in regard to airships 
that they be divided into public and private and the public 
airships might be military or civil. Each should have a nation- 
ality and identity which should be made known. Airships 
might be excluded from certain zones as from that of regions 
of fortifications which regions should be made known. Naviga- 
tion of the air above unoccupied territory and above the open 
sea was to be free. In international navigation, dangerous 
articles and prohibited goods were not to be carried on airships. 
Acts on board the airship were to be within the jurisdiction 
of the state to which the airship belonged; while acts taking 
effect outside the airship are under jurisdiction of the state 
within which the airship may be when the act takes place. 
Public airships would so far as possible be exempt from local 
jurisdiction. (17 R. D. I. P. 163 Mars-Avril 1910) 

M. von Bar submitted a proposition to the Institute which 
also came before the Conference. He considered airships 
under jurisdiction of their own state so long as they remained 
in the air, though liable to the territorial law for any act that 
might take effect outside the airship. When it is not clear 
whether the act is criminal or civil the law of the state of the 
airship prevails. The propositions of MM. Fauchille and von 
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Bar were in many other respects supplementary. Both show 
how the agreement upon principles of aerial jurisdiction is 
progressing. 

The First International Juridical Conference for the Regula- 
tion of Aerial Navigation held at Verona from May 31 to June 2, 
1910 adopted resolutions looking to the approval of much of 
the work of the Paris International Conference on Aerial Nav- 
igation. It maintained that the method of establishing the 
nationality of airships should be clearly defined inclining to 
the position that the nationality of the owner should determine 
the nationality of the airship, that the airship would be liable 
for damage caused by landing and that landing places might 
be prescribed. The conference regarded the aerial space above 
the open sea and above unoccupied territory as free; the atmos- 
phere above the territory and the marginal sea of a state as 
under the jurisdiction of the subjacent state. Within the 
aerial domain of the state and subject to the necessary police 
and like regulations, the navigation of the air would be free. 
The airship with its persons and goods, save for police and 
like regulations, would be under jurisdiction of the state to 
which it belongs. (17 R. D. L. P. 410). 

International aerial navigation has already become a subject 
of domestic administrative regulation. The French Minister 
of the Interior issued a circular to the local officials on March 
12, 1909 prescribing a method of action in case of landing of 
foreign balloons within their respective territorial divisions. 

12 Mars, 1909. 
Monsieur le Preset, — La frequence des atterrissages de ballons 
Strangers en France a amen6 le Gouvernement a s'occuper 
de cette question. II a 6t6 reconnu que ces ballons Staient 
soumis au payement des droits de douane et il a 6t6 decide 
en consequence qu'il y avait lieu en pariel cas, de prendre les 
mesures suivants: — chaque fois qu'un ballon Stranger descendra 
sur le territoire francais, les maires, commissaires de police ou 
commissaires sp^ciaux devront vous en informer et prevenir sans 
retard les agents du service des douanes, s'il en existe dans le lieu 
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d'atterrissage, ou, a leur d6faut, les agents des contributions 
indirectes, afin d'assurer la perception des droits de douane. 
Le ballon devra 6tre retenu jusqu'au payement des droits. — 
D'autre part, les aeronautes seront tenus de d^cliner leur nom, 
prenoms, quality et domicile. Si ce sont des militaires, ils devront 
indiquer le grade qu'ils occupent dans l'armee ainsi que le corps 
ou les services auquel ils apparteinnent. — En outre, les maires 
et les commissaires de police devront s'assurer que l'ascencion 
a it6 entreprise dans un but purement scientifique et que les 
aeronautes ne sont livr^s a acune investigation pr^judicable 
a la sScurite" nationale. — Vous aurez soin de me transmettre 
ces renseignements par la voie t&egraphique en m'avisant de 
l'atterissage du ballon. Je vous prie de porter a la connais- 
sance de MM. les sous-pr6fets, maires et commissaires de 
police les presentes instructions dont vous voudrez bien 
m'accuser reception. 

Le President du Conseil, ministre de l'interieur, 

G. CLEMENCEAU. 

In 1909 also the opinion in Denmark seemed to be that a 
German balloon had no right to establish in Denmark a station 
from which to proceed to the North Pole, and it was maintained 
that a state had a right to forbid airships access to any part 
of its territory if it judged such access prejudicial to the national 
interests. (16 R. D. I. P. 673, Sept.-Oct. 1909.) 

There is also an undisputed legal right to regulate the move- 
ment of persons approaching fortifications whether they 
approach by land, water, or air. 

The use of the wireless telegraph has also been subject to 
national and international regulation. The United States 
courts have declared that the national government has juris- 
diction over the atmosphere in matters which affect the general 
well being and national interests. 

In the case of the Pensacola Telegraph Company v. the 
Western Union Telegraph Company, 1878, Mr. Chief Justice 
Waite in delivering the opinion of the Supreme Court of the 
United States said, "Both commerce and the postal service 
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are placed within the power of Congress, because, being national 
in their operation, they should be under the protecting care of 
the National Government. 

"The powers thus granted are not confined to the instrumen- 
talities of commerce, or the postal service known or in use 
when the constitution was adopted, but they keep pace with 
the progress of the country, and adapt themselves to the new 
developments of time and circumstances. They extend from 
the horse with its rider to the stage coach, from the sailing 
vessel to the steamboat, from the coach and steamboat to the 
railroad, and from the railroad to the telegraph, as these new 
agencies are successively brought into use to meet the demands 
of increasing population and wealth." (Cited also in Western 
Union Telegraph Company v. State of Texas, 105 U. S., 460). 
The power of Congress would similarly extend to aerial navi- 
gation. 

Mr. Justice Holmes (1908) says of the development of the 
idea of demarcation between public and private rights in the 
atmosphere, water, etc., "All rights tend to declare themselves 
absolute to their logical extreme. Yet all in fact are limited 
by the neighborhood of principles of policy which are other 
than those on which the particular right is founded, and which 
become strong enough to hold their own when a certain point 
is reached. The limits set to property by other public interests 
present themselves as a branch of what is called the police 
power of the state. The boundary at which the conflicting 
interests balance cannot be determined by any general formula 
in advance, but points in the line, or helping to establish it, 
are fixed by decisions that this or that concrete case falls on 
the nearer or farther side. For instance, the police power 
may limit the height of buildings in a city, without compensation. 
To that extent it cuts down what otherwise would be the rights 
of property. But if it should attempt to limit the height so 
far as to make an ordinary building lot wholly useless, the 
rights of property would prevail over the other public interest, 
and the police power would fail. To set such a limit would need 
compensation and the power of eminent domain. 
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"It sometimes is difficult to fix boundary stones between the 
private right of property and the police power when, as in the 
case at bar, we know of few decisions that are very much in 
point. But it is recognized that the State as quasi-sovereign 
and representative of the interests of the public has a standing in 
court to protect the atmosphere, the water and the forests 
within its territory, irrespective of the assent or dissent of the 
private owners of the land most immediately concerned." 
(Hudson Water Co. v. McCarter 209 U. S. 349.) 

Mr. Justice Holmes in 1907 also said, "It is a fair and reason- 
able demand on the part of a sovereign that the air over its 
territory should not be polluted on a great scale by sulphurous 
acid gas, that the forests on its mountains, be they better or 
worse, and whatever domestic destruction they have suffered, 
should not be further destroyed or threatened by the act of 
persons beyond its control, that the crops and orchards on 
its hills should not be endangered from the same source," 
Mr. Justice Holmes also affirms that a commonwealth of the 
United States "has an interest independent of and behind 
the titles of its citizens, in all the earth and air within its domain. 
It has the last word as to whether its mountains shall be stripped 
of their forests and its inhabitants shall breathe pure air." 
(Georgia v. Tennessee Copper Co. 206 U. S., 230.) 

The Berlin Agreement of 1903 and the Berlin Convention 
of 1906 in regard to Wireless Telegraphy assume for the more 
important states of the world that jurisdiction over the atmos- 
phere resides in the subjacent states. 

The Hague Conventions have prohibited by international 
agreement the launching of projectiles from balloons, bombard- 
ment "by any means whatever of towns, villages, habitations, 
or buildings which are not defended," and unneutral use of the 
radiotelegraph. 

A recent dispatch, December 20, 1910, announces that 
Italy proposes that by agreement by joint note the powers 
of the world prohibit in time of war all firing from and arming 
of aerial ships, limiting their use to scouting and observation 
purposes only. 
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It is evident from the regulations issued by state authority, 
from decisions of courts, from codes and other expressions of 
state officials that states assume that they have jurisdiction 
in the air space above their territory. 

The ideas in regard to the limits of aerial jurisdiction set 
forth by those who are giving special attention to this subject 
are not, however, in accord. It is natural that one group 
should maintain the ancient doctrine that "the air is free." 
Another group maintains that the domain of the air is exclu- 
sively in the subjacent state. A third group, between these, 
maintains that a certain zone of atmosphere above a state 
is within its jurisdiction, and beyond this the air is free. The 
height of this zone of jurisdiction is, however, a subject of 
considerable difference of opinion. Some think that the height 
of the zone can be determined in a manner analagous to that 
of determining maritime jurisdiction. Some see unsurmount- 
able difficulties in the use of this analogy. Of those who favor 
a zone theory some propose that the zone be determined by 
the limit of vision; some that the limit of effective control 
by arms be the determining factor; some that an arbitrary 
limit be agreed upon by the states of the world; and others 
advance other propositions. 

It is evident that the claim that the aerial dominion should 
be regarded as analogous to maritime and that what is allowed in 
the marginal sea be allowed in a marginal zone of air and 
what may be done on the high sea may be done in the aerial 
space above this marginal zone cannot be well sustained. 
While in time of war a battle between fleets upon the high sea 
might not endanger any neutral, a contest between their aerial 
fleets in the high air might result most disastrously to the 
subjacent neutral. In any case while the force of gravity 
remains and until further means for counteracting its operation 
are devised, a neutral state cannot be expected to submit 
to the risks of such use of the air. A warship upon the high 
sea when disabled may sink to the bottom without peril to 
the nearest neutral. From a battle in space above a neutral 
the descent of the disabled airship, possibly with a load of 
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explosives, would certainly be with peril to the neutral. The 
perils to innocent neutrals because of war upon the high sea 
may be exceptional and almost negligible. The perils to inno- 
cent neutrals in case of war in the high air above neutral terri- 
tory would be certain and grave. Indeed the perils to those 
who by the modern laws and customs of war are not liable 
to undue risks even within enemy territory, would give good 
ground for a question as to whether aerial battles even above 
belligerent territory should not be restricted. If belligerents 
on the sea may not fight so near the coast that their shot shall 
fall within neutral jurisdiction it would seem that battles in 
the air above neutral jurisdiction would be similarly prohibited. 
This would apply, to the air above land and above the marginal 
sea as projectiles or disabled airships would by the universal 
physical law fall toward the center of the earth when unre- 
strained. As according to the law of physics the velocity would 
be accelerated in proportion to the distance from which a body 
falls, it would on a physical basis be no less dangerous to allow 
a free zone at a considerable height than in a lower altitude. 
While on the sea it might be generally maintained that the 
greater the horizontal distance from the adjacent state, the 
less probability that the act would affect the adjacent state, 
it could not be claimed that the greater the vertical distance 
from a subjacent state the less the probability that the act 
would affect the subjacent state. This distinctly would not 
be true in case of anything falling from an airship. Simi- 
larly in observations of fortifications, photography by telescopic 
lenses, etc., increase of altitude may within limits give a greater 
range. Submarine mines for the defense of a state may not 
be visible from the surface of the water but may be seen from 
an airship. 

It would seem that physical safety, military necessity, the 
enforcement of police, revenue and sanitary regulations, justify 
the claim that a state has jurisdiction in aerial space above 
its territory. This position also seems to underlie established 
domestic law and regulations, the decisions of national 
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courts, the conclusions of national conferences, and the provi- 
sions of international conventions. 

It would seem wise therefore to start from the premise 
that air above the high seas and territory that is res nullius 
is free while other air is within the jurisdiction of the subjacent 
state "and that the exceptions to this rule are such only as 
by common usage and public policy have been allowed, in 
order to preserve the peace and harmony of nations and to 
regulate their intercourse in a manner best suited to their 
dignity and rights," and for these exceptions to the exclusive 
right of aerial jurisdiction of the subjacent state, international 
conferences should by agreement immediately provide. 



